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24 \VV AC 30-40-30. Definitions.

The following words and terms, when used in this chepter shdl have the following meanings

unless the context clearly indicates otherwise:

"Budness' means any lawful activity, except a fam operation, conducted primarily (Sgns not

included since normaly considered as red property):

1. For the purchase, sdle, lease, or rentad or any combination of these, of persond or red
property or both, or for the manufacturing, processng or marketing of products,

commodities or any other persona property;
2. For the sale of servicesto the public; or
3. By anonprofit organization.

"Comparable replacement dwelling” means adwdling whichis

1. Decent, safe and sanitary as defined in 24 VAC 30-40-40;

2. Functiondly equivdent to the displacement dwdling. The term functiondly equivaent
means that it peforms the same function, provides the same utility, and is capable of
contributing to a comparable syle of living. While a comparable replacement dweling
need not possess every feature of the displacement dwelling, the principad features must
be present. Generdly, functiond equivdency is an objective dandard, reflecting the
range of purposes for which the various physicd features of a dwelling may be used.
However, in determining whether a replacement dwelling is functiondly equivaent to the

displacement dwelling, the depatment may consder reasonable trade-offs for specific
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features when the replacement unit is "equd to or better than” the displacement dwdlling;

3. Far housng, open to dl persons regardiess of race, color, rdigion, sex or nationd origin

and consgtent with the requirements of Title VIII of the Civil Rights Act of 1968;
4. In areas not generaly less desirable than the dwelling to be acquired with regard to:

a Public utilities,

b. Public and commercid facilities,

5. Adeguate in sze to accommodate the occupants and reasonably ble to the

displacee's place of employment;

6. Inanequa or better neighborhood which is not subject to unreasonable adverse

environmental conditions;
7. Available on the market to the displaced person;
8. Within the financid means of the displaced family or individud:

a A replacement dwelling purchased by a homeowner in occupancy for at least 180 days
prior to initiation of negotiaions (180-day homeowner) is consdered to be within the
homeowner's financid means if the homeowner is paid the full price differentid, dl
increesed mortgage interest costs, and dl incidental expenses, plus any additiond

amount required to be paid under Replacement Housing of Last Resort.

b. A replacement dweling rented by a displaced person is condgdered to be within
financid means if the monthly rent and edimated average utility codts a the

replacement dwelling does not exceed the base monthly rent a the displacement
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dwdling, after taking into account any rentd asssance which the person receives

under this chapter; or

For a digplaced person who is not digible to receive a replacement housing payment
because of he person's falure to meet length-of-occupancy requirements, comparable
replacement rental housing is conddered to be within the person's financid means if
the department pays that portion of the monthly housng costs of a replacement
dwdling which exceeds 30% of such person's gross monthly household income.
Such rental assstance must be paid under 24 VAC 30-40-1180 (Last Resort Housing)

for aperiod of 42 months, and

9. On a gte that is typicd in size for resdentiad development with norma Site mprovements,
including cusomary landscaping. The sSte need not incdlude specid improvements such
as outbuildings, swvimming pools and greenhouses.  If replacement dwedlings meeting the
above reguirements are not avalable on the market, dwdlings which exceed those

requirements may be treated as comparable replacement dwellings.

"Contributes materidly” means that during the two taxable years prior to the taxable year in

which displacement occurs, or during such other period as the department determines to be more

equitable, a business or farm operation:
1. Had average annud gross receipts of at least $5,000; or
2. Had average annud net earnings of at least $1,000; or

3. Contributed at least 33 1/3% of the owner's or operator's average annua gross income

from Al sources.
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If the application of the above criteria crestes an inequity or hardship in any given case, the

department may approve the use of other criteria as determined appropriate.

"Digplaced person’ means any person who moves from red property or moves persona property

from red property as a direct result of a written notice of intent to acquire, the initiation of
negotiations for, or the acquisition of the rea property, in whole or in part, for a project; or as a
direct result of rehabilitation or demoalition for a project; or as a direct result of a written notice of
intent to acquire, or the acquistion, rehabilitation or demoalition of, in whole or in part, other red
property on which the person conducts a business or farm operation, for a project. If the move
occurs after a written order to vacate is issued, the occupant is consdered a displaced person

even though the property is not acquired.

"Dweling’ means the place of permanent or cusomary and usua abode. It includes a sngle
family house, a dngle family unit in a multi-family building, a unit of a condominium or

cooperative housing project, amobile home, or any other resdentia unit.
"Family" meanstwo or more individuds living together in asingle family dwdling unit who:

1. Are rdated by blood, adoption, marriage or legd guardianship who live together as a
family unit, plus dl other individuds regardless of blood or legd ties who live with and

are apat of the family unit, or
2. Arenot rdated by blood or legd ties, but live together by mutua consent.

"Farm_operation’ means any activity conducted solely or primarily for the production of one or

more agriculturd products or commodities, including timber for sde or home use, and

cusomarily producing such products or commodities in sufficient quantity to be capable of
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contributing materialy to the operator's support.

"Initigtion _of negotiations for a parcd" means the date the department makes the first persond

contact with the owner or the owner's representative of the property to be acquired and makes a

written offer of just compensation.

"Lagt _resort _housing project” means a project authorized for the congtruction, purchase or

rehabilitation or any combination of these, of dwdlings as replacement housing units for

displacees.

"Mortgage” means such classes of liens as are commonly given to secure advances on, or the
unpaid purchase price of, red property, together with the credit instruments, if any, secured

thereby.

"90-day owner" means an occupant who has owned and occupied the dwdling from which
displacement occurs for less than 180 days, but not less than 90 consecutive days immediately

prior to initiation of negatiations for the parcd.

"Nonprofit_organization' means a corporétion, partnership, individua or other public or private

entity engaged in a busdness professond or inditutiond activity on a nonprofit basis
necessitating fixtures, equipment, stock-in-trade, or other tangible property for the carrying on of
the business, professond or indituiona activity on the premises and is exempt from paying

federa income taxes.

"Notice of intent to acquire® means a notice edablishing a digplacees digibility for relocation

benefits prior to the initiation of negotiations for a parcd when conddered to be in the best

interest of the displacee and the department.
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"180-day owner" means an occupant who has owned and occupied the dweling from which

displacement occurs for a least 180 consecutive days immediately prior to the initiation of
negotiations.

"Owner" means any person that holds any of the following interests in red property acquired for
aproject:

1. Feetitle a life estate, a 99-year lease, or a lease, including any options for extenson with

at least 50 yearsto run from the date of acquistion;

2.  An interes in a cooperative housing project which includes the right to occupy a

dwdling;

3. A contract to purchase any of the interests or estates described in subdivisons 1 and 2 of
this definition; or

4. Any other interest, incuding a patid interest, which in the judgment of the department

warrants consideration as ownership.

"Person’ means a partnership, company, corporation or association as wel as an individud or

family.

"Persons not displaced” means, but is not limited to, the bllowing persons who do not qudify as

displaced persons under this chapter:

1. A peason who moves before the initistion of negotiations, unless the department

determines that the person was displaced as a direct result of the project; or

2. A peson who initidly enters into occupancy of therr property after the date of its
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acquisition for the project; or

3. A person who is not required to relocate permanently as a direct result of a project. Such
determination shdl be made by the department after weighing the facts on a case by case
basis, or

4. A person who has occupied the property for the purpose of obtaining assistance under the

Uniform Act; or

5. A peson who, after recaiving a notice of relocation digibility, is notified in writing that it
will not be necessary to reocate.  Such notice shal not be issued unless the person has
not moved and the department agrees to remburse the person for any expenses incurred
to saidfy any binding contractua relocation obligations entered into after the effective

date of the notice of rdocation digibility; or

6. An owner-occupant who voluntarily conveys a property after being informed in writing
that if a mutudly satisfactory agreement of sde cannot be reached, the department will
not acquire the property. In such cases, any resulting displacement of a tenant is subject

to this chapter; or

7. A person whom the department determines is not displaced as a direct result of a partid
acquistion; or

8. A person who is determined to be in unlawful occupancy or a person who has been
evicted for cause, under agpplicable law, prior to the initistion of negotiations for the
property.

"Rent_supplement” means the amount in addition to present rent which is necessary to endble a
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displaced person to lease or rent a comparable replacement dwelling.

Sdvage vdue" means the probable sde price of an item, if offered for sde on the condition that
it will be removed from the property a the buyers expense, dlowing a reasonable period of time
to find a purchaser with knowledge of the uses and purposes for which the item is adaptable and
capable of being used, including separate use of servicesble components and scrap when there is

no reasonable prospect of sale except on that basis.

"Sndl busness' means a busness having atteast—ene-but not more than 500 employees working

a the dte being acquired or permanently displaced by a program or project, which ste is the

location of economic activity. Sites operated soldy by outdoor advertisng sgns, displays, or

devices do not qualify as abusiness digible for reestablishment expenses.

"State _agency’ means ay depatment, agency or insrumentdity of the—state—or—of—a—pelitical

Commonwedth; public authority, municipd

corporation, locd governmenta unit or politicad subdivison of the Commonwedth or any

department, agency or ingrumentaity thereof: person who has the authority to acquire property

by eminent doman under gate law; or two or more of the aforementioned, which caries out

projects that cause people to be displaced.

"Tenant” means a person who has the lawful temporary use and occupancy of red property

owned by another.

"Tenant occupant of less than 90 days' means an individud or family who has occupied the
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property being acquired less than 90 days prior to the department'sinitiation of negotiations.

"Uneconomic remnant” means a parcd of red property in which the owner is left with an interest

after the partiad acquistion of the owner's property, and which the depatment has determined

hasllittle or no vaue or utility to the owner.

"Unlawful _occupancy" means a Stuation where a person has been ordered to move by a court of
competent jurisdiction prior to the initiation of negotiations or is determined by the department to
be a sguatter who is occupying the red property without the permisson of the owner and

otherwise has no legd right to occupy the property under state law.

"Utility cost" means expenses for heet, lights, water and sewer.

24 VAC 30-40-580. Fixed payment in lieu of moving cods.

A. Any displaced busnessis digible for afixed payment, in lieu of a payment for actud moving
and related expenses and re-establishment expense, in an amount equd to its average annud
net earnings as computed in accordance with 24 VAC 30-40-580, but not less than $1,000
nor more than $20,80050,000.

B. For an owner of adisplaced businessto be entitled to a payment the district must determine
thet:

1. The business cannot be relocated without a substantia loss of its existing patronage
(clientdle or net earnings). A businessis assumed to meet this test unless the department
demondtrates that it will not suffer a substantia |oss of its existing patronage; and

2. Thebusnessisnot part of acommercia enterprise having more than three other entities
which are not being acquired by the department, and which are under the same ownership

and engaged in the same or smilar business activities. (For purposes of thisrule, any
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remaining business facility thet did not contribute materidly to the income of the
displaced person during the two taxable years prior to displacement shdl not be
consdered "other entity");

3. Thebusiness owns or rents persona property which must be moved in connection with
such digplacement and for which an expense would be incurred in such move; and, the
business vacates or relocates from its displacement Ste;

4. Thebusnessis not operated at digplacement dwelling solely for the purpose of renting
such dwelling to others,

5. Thebusinessis not operated at the displacement Site soldly for the purpose of renting the
gteto others; and

6. The business contributed materidly to the income of the displaced person during the two
taxable years prior to digplacement. However, the department may waive this test for
good cause. In determining whether two or more displaced legd entities condtitute a
sgngle busness which is entitled to only one fixed payment, al pertinent factors shal be
consdered, including the extent to which:

a The same premises and equipment are shared;

b. Subgantidly identicd or interrdated business functions are carried out and business
and financid affairs are comingled;

c. Theentities are held out to the public, and to those customarily dedling with them, as
one business,

d. The same person, or closely related persons own, control, or manage the affairs of the

entities;
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C.

e. Thetype of business conducted by the displaced person;

f. The nature of the clientele of the displaced person;

0. Theredative importance of the present and proposed location to the displaced business
and the availability of a suitable replacement location for the displaced person. This
ismogt evident in those instances where the displaced owner is either elderly, ill or
handicapped. There are many Stuations, particularly in older neighborhoods, where
the owner lives next door or within the same building as the business. A replacement
location may not be suitable for these particular ownersif they were required to travel
any distance to work;

h. A part-timeindividua or family occupation in the home which does not contribute
materidly to the income of the displaced owner is not eigible for this payment; and

i. After congderation of dl the above items, the district will then make its decison and
S0 advise the displacee.

In determining payment, the term "average annua net earnings’ means one-hdf of any net
earnings of the business before federd, state and local income taxes, during the two taxable
years immediately preceding the taxable year in which the business is reocated. If the two
taxable years immediatdy preceding displacement are not representative, the department
may use a period that would be more representative. 1t must be determined that the proposed
condruction has been the cause of the outflow of resdents thereby resulting in a decline in
net income for the busness prior to utilizing this dternate procedure. Average annud net
earnings include any compensation paid by the business to the owner, spouse, or dependents

during the two year period. In the case of a corporate owner of a business, earnings shdl
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include any compensation paid to the spouse or dependents of the owner of a mgority
interest in the corporation. For the purpose of determining mgority ownership, stock held by
ahusband, hiswife and their children shal be treated as one unit.
D. If the business was not in operation for the full two taxable years prior to displacement, net
earnings shdl be based on the actud period of operation at the displacement site during the
two taxable years prior to displacement, projected to an annual rate.
E. For the owner of abusinessto be entitled to this payment, the business must provide
information to support its net earnings. State or federa tax returns for the tax yearsin
question are the best source of thisinformation or certified financia state statements can be
accepted as evidence of earnings. The tax returns furnished must either be signed and dated
or accompanied by a certification from the business owner that the returns being furnished
reflect the actua income of the business as reported to the Interna Revenue Service or the
State Department of Taxation for the periodsin question. The owner's statement alone would
not be sufficient if the amount claimed exceeded the minimum payment of $1,000.
24 VAC 30-40-600. Fixed payment in lieu of actua moving expenses.
Any owner of adigplaced farm operation is digible for afixed payment equa to the average
annua net earnings of the farm operation, in lieu of a payment for actua moving and reated
expenses and re-establishment expenses, except that such payment may not be less than $1,000
nor more than $20,00050,000 and providing the following requirements are met:
1. For an owner of adisplaced farm operation to be entitled to payment under the provisons

of this paragraph, the district must determine that:
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a Thetaking caused the operator to be displaced from the farm operation on the
remaining land; and

b. Thetaking caused such a subgtantia change in the principle operation or the nature of
the exigting farm operation as to condtitute a digplacement. After consideration of all
the above items, the didtrict will advise the displaced farm operator.

2. Theterm "average annud net earnings’ means one-haf of any net earnings of afarm
operation before federd, state and local income taxes during the two taxable years
immediately preceding the taxable year in which the farm operation is relocated.
"Average annua net earnings' include any compensation paid by the farm operation to
the owner, spouse, or dependents during the two year period. Such earnings and
compensation are to be established by the federa or state income tax returns filed by the
farm operation and its owner, spouse and dependents during the two-year period.

3. If thefarm was not in operation for the full two taxable years prior to displacement, net
earnings shall be based on the actud period of operation at the displacement site during
the two taxable years prior to displacement, projected to an annual rate.

4. For the owner of afarm operation to be entitled to this payment, the farm operation must
provide information to support its net earnings. State or federd tax returns for the tax
yearsin question are the best source of this information and can be accepted as evidence
of earnings. The tax returns furnished must ether be sgned and dated or accompanied
by a certification from the farm owner that the returns being furnished reflect the actud

income of the farm operation as reported to the Internal Revenue Service or State
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Department of Taxation for the periods in question. The owner's statement aone would
not be sufficient if the amount claimed exceeded the minimum payment of $1,000.

24 VAC30-40-610. Generd provisons.

A. A displaced nonprofit organization is digible to receive payment for actud, reasonable
moving expenses, direct losses of tangible persona property and actua, reasonable expenses
in searching for a replacement site in accordance with 24 VVAC 30-40-550 through 24 VAC
30-40-570.

B. Inlieu of payments described in 24 VAC 30-40-550 through 24 VAC 30-40-570 the

nonprofit organization may be paid a fixed payment of $1,000 to $26,00050,000 if the

department determines that the nonprofit organization cannot be relocated without a
subgtantia loss of its exigting patronage (membership or dientele). A nonprofit organization
is assumed to meet thistest, unless the department demondtrates otherwise. Any payment in
excess of $1,000 must be supported with finencid state statements for the two 12-month
periods prior to the acquisition. The amount to be used for the payment is the average of two

years annual gross revenues less adminidirative expenses.
24 VAC 30-40-620. Generd provisons.

In addition to the payments available in 24 VAC 30-40-540 through 24 VAC 30-40-570, a smdl
busness, faam or nonprofit organization may be digible to receive a payment, not to exceed
$10,00025,000 for expenses actudly incurred in relocating and reestablishing such small
busness, fam or nonprofit organization a a replacement ste. A smdl busness fam or
nonprofit organizetion who eects a fixed payment in lieu of actud moving expenses is not

entitled to a reestablishment expense payment.
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24 VAC 30-40-630. Eligible expenses.
Reestablishment expenses must be reasonable and necessary. They may include, but are not
limited to, the following:
1. Repairs or improvements to the replacement red property as required by federd, state or
local law, code or ordinance;
2. Modifications to the replacement property to accommodate the business operation or
make replacement structures suitable for conducting the business;
3. Congtruction and ingtallation costsnet-to-exceed-$1,500 for exterior signing to advertise
the business;
4. Provison of utilities from right-of-way to improvements on the replacement site;
5. Redecoration or replacement of soiled or worn surfaces at the replacement site, such as
paint, panding, or carpeting;
6. Licenses, fees and permits when not paid as part of moving expenses,
7. Feaghility surveys, soil testing and marketing studies,
8. Advertisement of replacement locati on-ret-te-exceed-$1,500;
9. Professond servicesin connection with the purchase or lease of areplacement site;
10. Increased costs of operation during the first two years at the replacement Ste-retto
exeeed-$5,000; for such itemsas
a Leaseor renta charges,
b. Persond or rea property taxes,
c. Insurance premiums; and

d. Utility charges, excluding impact fees.
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11. Impact fees or one-time assessments for anticipated heavy utility usage; and

12. Other items that the department considers essentia to the re-establishment of the

business.-and

24 VAC 30-40-640. Indigible expenses.

The following is a non excusve liging of re-establishment expenditures not consdered to be

reasonable, necessary, or otherwise digible:

1. Purchase of capitd assts, such as, office furniture, filing cabinets, machinery or trade

fixtures,

2. Purchase of manufacturing materids, production supplies, product inventory or other

items used in the norma course of the business operation;

4. Interest on money borrowed to make the move or purchase the replacement property; and

54. Payment to a part-time busness in the home which does not contribute materidly to the
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household income.
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Forms Completed by Regulated Parties:

RW-59(1), (Form letter for moving families w/certification of citizenship/legd resdence),

revised 11/98

RW-59(2), (Form letter for moving persona property w/certification of citizenship/legd

residence),) revised 11/98

RW-59(3), (Form letter for moving businesses, farms, and non-profit organizations

w/certification of citizenship/lega resdence), revised 11/96

Occupancy Agreement (no form number) revised 11/98

RW-60A, Moving Cost Application, (Families and Individuas/Personal Property only), revised

11/98
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RW-60B, Moving Cost Application, Businesses, Farms, and Non-Profit Organizations, revised

4/00

RW-62C, Occupancy Affidavit (Tenants), revised 11/98

RW-65A(1), Application for Purchase Replacement Housing Payment (Owner-occupant for 180

days or more), revised 4/00

RW-65B, Application for Purchase Replacement Housing Payment (Owner-occupant for less

than 180 days but not less than 90 days/Tenant-occupant of not less than 90 days), revised 11/98

RW-65C(1), Application for Rental Replacement Housing Payment, revised 11/98

RW-67A, Moving Cost Payment Claim (Families and Individuals'Persona Property only),

revised 11/98

RW-67B, Moving Cost Payment Claim (Businesses, Farms, and Non-profit Organizations)

revised 11/98
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CERTIFICATION

| certify that thisregulation isfull, true, and correctly dated.

Commonwealth Transportation Commissioner Date

Charles D. Nottingham
Commonwealth Transportation Commissioner
Virginia Department of Transportation



